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STATEMENT OF ISSUES

1.

Did the trial court err in denying defendant's motion to

dismiss the charge, Concealing Identity, in that Officer Aiken's
command to Manwaring to produce identification was not within the
authority of §11.04.100, Salt Lake City Code (1988), the Fourth and
Fourteenth Amendments to the United States Constitution, nor §§7 and
14 of Article I of the Constitution of Utah.

ii -

DETERMANITIVE STATUTES

FOURTH AMENDMENT OF THE UNITED STATES CONSTITUTION
The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated and no Warrants shall issue, but
upon probable cause, support by Oath or affirmation, and
particularly describing the place to be searched, and the persons or
things to be seized.

FOURTEENTH AMENDMENT OF THE UNITED STATES CONSTITUTION
All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside.

No State shall make or

enforce any law which shall abridge the privileges or immunities of
citizens of the Unites STates, nor shall any State deprive any
person of life, liberty, or property, without due process f law; nor
deny to any person within its jurisdiction the equal protection of
laws.

CONSTITUTION OF UTAH ARTICLE I, SECTION 7
No person shall be deprived of life, liberty or property,
without due process of law.

- iii -

CONSTITUTION OF UTAH ARTICLE I, SECTION 14
The right of the people to be secure in their persons,
houses, papers and effects against unreasonable searches and
seizures shall not be violated; and no warrant shall issue but upon
probable cause supported by oath or affirmation , particularly
describing the place to be searched, and the person or thing to be
seized,

UTAH CODE ANN. §77-7-15 (1953 as amended)
A peace officer may stop any person in a public place when
he has reasonable suspicion to believe he has committed or is in the
act of committing or is attempting to commit a public offense and
may demand a name, address and an explanation of his actions.

§11.04.100 CONCEALING IDENTITY OR FURNISHING FALSE INFORMATION.

It is unlawful for any person to knowingly and intentionally conceal
or attempt to conceal his or her identity, falsely identify himself
or herself, or furnish or give false or misleading information to
any person charged with enforcement of city ordinances, including
but limited to the following:
A.

Any police officer of the city corporation;

B.

An employee of the city fire department;

C.

An employee of the city-county health department enforcing the
city health ordinances;
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§11.04.100 CONCEALING IDENTITY OR FURNISHING FALSE INFORMATION CONT.
D.

Parking enforcement officers;

E.

City licensing personnel;

F.

Zoning enforcement officers;

G.

Planning officials; and/or

H.

Building officials.

- v -

JURISDICTIONAL STATEMENT

Jurisdiction is conferred on this court pursuant to Utah
Code Ann, §78-2a-3(2)(c)(1953 as amended) and Utah Code Ann.
§77-35-26(2)(a)(1953 as amended) whereby a defendant in a criminal
action may take an appeal to the Utah Court of Appeals from a final
judgment of conviction of a Class B Misdemeanor by a Circuit Court.
In the case at hand, final judgment and conviction were rendered by
the Honorable Judge Phillip K. Palmer, Third Circuit Court, Salt
Lake Department, Salt Lake County, Utah.
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IN THE COURT OF APPEALS OF THE STATE OF UTAH

SALT LAKE CITY,

BRIEF OF APPELLANT

Plaintiff-Respondent,
v.
Case No. 880643-CA
Priority #2

PAUL B. MANWARING,
Defendant-Appellant.

STATEMENT OF THE CASE
This is an appeal from a Judgment and Conviction of the
Third Circuit Court, Salt Lake County, State of Utah, for Concealing
Identity or Furnishing False Information, a Class B Misdemeanor, in
violation of Section 11.04.100 of the Salt Lake City Code (1988).
The defendant/appellant, represented by his attorney of record,
CHARLES F. LOYD, JR., was found guilty through a bench trial. The
Court sentenced defendant to two days jail and fines and fees of
$50.00, with the two days jail suspended upon payment of the fines
and fees.
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STATEMENT OF FACTS
On August 7, 1988, at 12:50 a.m., Officers Aiken and
Herburg of the Salt Lake City Police Department were dispatched to
466 First Avenue on a loud party or disturbance call.

At that

address, while speaking with the host, Herburg was interrupted by
the defendant, Paul Manwaring.

Noting Manwaring's youthful

appearance and the fact that he was carrying a mug of what he
believed to be beer, Aiken asked Manwaring if he had some sort of
identification, such as a driver's license or Utah I.D. card.
Manwaring's response was, "yeah."

Aiken next asked Manwaring if he

would take the I.D. out and produce it or show it to him, to which
Manwaring responded, "I don't think so."

Aiken requested a second

time for Manwaring to get his identification out and produce it for
him and again Manwaring said, "No I don't think so."

Manwaring then

turned toward the front door, taking two or three steps to go back
inside the house.

At that point Aiken grabbed hold of Manwaring and

told him that he was under arrest and took him into custody on the
porch of the residence.

Before Manwaring was booked into jail Aiken

found that he did have his wallet on his person and inside his
wallet was a valid driver's license.

Manwaring's date of birth is

July 8, 1966, and he was 22 years old on August 7, 1988.
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ARGUMENTS
STATEMENT OF THE ISSUE
Paul B. Manwaring was wrongfully charged and convicted of
Concealing Identity or Furnishing False Information for the
following reasons:

First, in the literal sense, to violate the

statute Manwaring would of had to conceal his identity or furnish
false information to the police officers, and the evidence fails to
support either of these prongs of the statute.

Secondly, under the

Fourth Amendment to the U.S. Constitution and Art. I, Section 14 of
the Constitution of Utah, it cannot be a crime to refuse to provide
identification on demand in the absence of reasonable suspicion.
Finally, if identification is made synonymous with identity, the
absence of a specific standard for "identification" renders the city
statute unconstitutionally vague under the Fourteenth Amendment to
the U.S. Constitution and Art. I, Section 7 of the Constitution of
Utah.
The standard of review of a bench verdict is enunciated in
Utah Rules of Civil Procedure 52(a), as found in State v. Walker,
743 P.2d 191 Utah (1987):
Findings of fact, whether based on oral or
documentary evidence, shall not be set aside
unless clearly erroneous, and due regard shall be
given to the opportunity of the trial court to
judge the credibility of the witnesses.
In the present case, the testimony is from one witness, the police
officer upon whom both parties rely, so credibility is not at issue.
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Manwaring was convicted of Concealing Identity or
Furnishing False Information, §11.04.100 of the Salt Lake City Code
(1988).

That statutes states:
It is unlawful for any person to knowingly and
intentionally conceal or attempt to conceal his
or her identity, falsely identify himself or
herself, or furnish or give false or misleading
information to any person charged with the
enforcement of City ordinances, including but not
limited to the following:
A.

Any police officer of the city corporation;. . . .

First, Manwaring did not provide any verbal identification
or other verbal information to Officer Aiken.

Since the statute

clearly requires an affirmative act, to conceal ones identity, to
falsely identity oneself, or furnish false or misleading
information, Manwaring's silence cannot logically be a violation.
Manwaring was not asked his name or his date of birth by Aiken, and
he did not volunteer that information.

In that he was not

questioned as to identity, Manwaring's silence cannot be construed
as concealment or an attempt to conceal his identity.
Second, at certain times in the conduct of a criminal
investigation a suspect may be required to answer questions posed by
a police officer.

Under the Fourth Amendment, police officers with

reasonable suspicion that an individual has committed or is about to
commit a crime may detain that individual, using some force if
necessary, for the purpose of asking investigative questions.
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They

may ask their questions in a way calculated to obtain an answer.
But they may not compel an answer, and must allow the person to
leave after a reasonably brief period of time unless the information
they have acquired during the encounter has given them probable
cause sufficient to justify an arrest.

Kolender v. Lawson, 461 U.S.

352, 103 S.Ct. 1855, 75 L.Ed 2d 903 (1983) (Brennan, J.,
concurring);

Brown v. Texas, 443 U.S. 47, 61 S.Ct. 2637, 61 L.Ed.

2d 357 (1979).

Utah had codified this constitutionally mandated

"reasonable suspicion" in Utah Code Ann. §77-7-15 (1953 as amended):
A peace officer may stop any person in a public
place when he has reasonable suspicion to believe
he has committed or is in the act of committing
or is attempting to commit a public offense and
may demand a name, address and an explanation of
his actions.
Short of such reasonable suspicion, however, "a seizure within the
meaning of the fourth amendment does not occur when a police officer
merely approaches an individual on the street and questions him, if
the person is willing to listen.

However, the person approached is

not required to answer to the officer's question, and his refusal to
listen to the officer's questions or answer them, without warning,
does not furnish reasonable grounds for further detention."
State v. Trujillo, 739 P.2d 85, 87-88 (Utah App. 1987)(citations
omitted).

In the present case, Aiken did not comply with the

statute, in that he did not demand of Manwaring a name, address, or
explanation.

Nor did Aiken indicate by his actions a detention of

Manwaring sufficient to trigger the requirement that Manwaring
furnish his identity.

When Aiken demanded Manwaring's
- 5 -

identification, there was no apparent detention.

After the

detention, the point at which Aiken arrested and handcuffed
Manwaring, there was no demand for a name, address or explanation,
no request as to identity.

Hence, Manwaring acted reasonably and

lawfully prior to his arrestFinally, the request to furnish identity is different from
the request to produce and show identification.

Aiken did not ask

Manwaring for his name and age, he asked him to produce and show
identification.

As described above, an individual may be required

under certain circumstances to provide a name, address, and
explanation.

That requirement does not extend to identification.

In Kolender v. Lawson, 461 U.S. 352 (1983), the Supreme Court
reviewed a California law that required an individual provide
"credible and reliable" identification when requested by a police
officer who has reasonable suspicion of criminal activity sufficient
to justify a Terry detention.

The Court struck down a conviction

under the California law, stating that the law contained no standard
as to what a suspect has to do in order to satisfy the requirement
to provide a "credible and reliable identification", and holding
that the statute was unconstitutionally vague under the Fourteenth
Amendment.

Similarly, Aiken's request of Manwaring to produce and

show identification was an unlawful command, in the absence of a
statute requiring compliance with that specific request and at the
same time defining "identification".
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CONCLUSION
For the aforesaid reasons, the defendant asks that the
conviction for Concealing Identity and Furnishing False Information
be overturned and dismissed.

Respectfully submitted this .'
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day of June, 1989.

CERTIFICATE OF DELIVERY
I, CHARLES F. LOYD, hereby certify that eight copies of the
foregoing will be delivered to the Utah Court of Appeals, 230 South
500 East, Suite 300, Salt Lake City, Utah 84112 and one copy to the
Salt Lake City Prosecutor's Office, 451 East Second South, Salt Lake
City, Utah 84111 this 2%liA

day of June, 1989.

DELIVERED by
this

day of June, 1989.

- 8 -

